Dated 16th July 2007
Mutual Confidentiality Agreement

Between

HWH Group Limited (Harmoni)
- And -

DacCom PbC Ltd
HWH Group Limited
Unit 1
Trinity Court Brunel Road
Totton
Hants SO40 3WX
THIS AGREEMENT dated
 
sixteenth day of July 2007
BETWEEN:

(1)
HWH Group Limited, Unit 1, Trinity Court Brunel Road, Totton, Hants, SO40 3WX (“Harmoni”) Company Number 05743495 and

(2)
DacCom PbC Ltd, c/o Fernville Surgery, Midland Road, Hemel Hempstead, Herts HP2 5BL (“DacCom”) Company Number 5697390
RECITAL:

In connection with the provision of healthcare service to HMP Wandsworth

Harmoni and DacCom (individually a “Party” or collectively the “Parties”) have agreed to disclose to each other “Confidential Information” (as defined below) concerning (a) their own businesses and those of their Associates and/or (b) the Business Purpose.

NOW IT IS HEREBY AGREED as follows:

1.
Definitions

1.1 “Associate” means in relation to the Disclosing Party, a subsidiary or a parent company of the Disclosing Party or a subsidiary of a parent company of which the Disclosing Party is itself a subsidiary and the terms “parent company” and “subsidiary” for these purposes are as defined in the Companies Act 1985 and any joint venture and/or special purpose vehicle controlled and/or owned by the Disclosing Party created for the project which the Business Purpose is being applied to;

1.2 “Authorised Person” means in relation to the Receiving Party, its officers, employees, agents, advisers and sub-contractors from time to time;

1.3 “Business Purpose” means the evaluation as to the feasibility of Harmoni providing urgent care services to DacCom (and / or a joint venture of which Harmoni is a part).

1.4 “Confidential Information” means any knowledge, data, trade secrets, business plans financial, operational, commercial or other information of the Disclosing Party and/or Associate which is disclosed in writing by the Disclosing Party to the Receiving Party, including (without limitation) any written information specifically identified in this Agreement, and any such ideas, inventions, designs, drawings, diagrams, specifications, software, compositions, formulae, schematics, methods, techniques, plans, instructions, processes, procedures, structures, research and development, test data, results, models, prototypes, and samples, and any prices, costs, statistics, or other business, financial or customer information, and any written information relating to the Disclosing Party’s business, products, services, technology, plans, capabilities, and activities;

1.5 “Disclosing Party” means the party to this Agreement disclosing the Confidential Information to the Receiving Party; and 

1.6 “Receiving Party” means the party to this Agreement receiving Confidential Information from the Disclosing Party.

2.
Undertakings of the Receiving Party

2.1
In consideration of the disclosure of the Confidential Information to the Receiving Party, the Receiving Party undertakes to the Disclosing Party:

2.1.1
to receive and hold the Confidential Information in the strictest confidence and to safeguard the Confidential Information and to prevent its disclosure to any third party other than an Authorised Person; 

2.1.2
to use the Confidential Information only for the Business Purpose; 

2.1.3
to ensure that all Authorised Person are only given access to the Confidential Information on a “need-to-know” basis and solely for the Business Purpose or in order to obtain advice from that Authorised Person in connection with the Business Purpose and that such Authorised Persons are informed of the confidential nature of the Confidential Information and are required by the Receiving Party to observe the terms of this Agreement as if such Authorised Person had given the undertakings in the Receiving Party’s place and failure of the Authorised Person to observe the terms of this Agreement as if such Authorised Person had given the undertakings in the Receiving Party’s place shall be a breach by the Receiving Party of the obligations under this Agreement; 

2.1.4
forthwith to notify the Disclosing Party of all (suspected or actual) unauthorised disclosures of the Confidential Information and thereafter to take all such steps to protect the confidentiality of the Confidential Information as the Disclosing Party may reasonably require; 

2.1.5 to always keep a current list of any copy (physical or electronic) made of the Confidential Information, setting out amongst other things the number of copies made and for what purpose, which shall always be available to the Disclosing Party on request; and
2.1.6 to indemnify and keep indemnified the Disclosing Party and its Associates against any costs, claims, demands, losses or liabilities whatsoever arising directly or indirectly out of any breach by the Receiving Party of the obligations under this Agreement. For the purposes of this Clause 2.1.6, the Disclosing Party acts on its own behalf and as agent and trustee on behalf of and for the benefit of each such indemnified person.

3.
Exceptions

3.1
The obligations of the Receiving Party under this Agreement shall not apply and shall cease to apply to any Confidential Information of the Disclosing Party or any Associate which:

3.1.1
is in the public domain or at any time lawfully becomes part of the public domain, in each case other than through a breach of the terms of this Agreement by the Receiving Party or by any other person to whom the Receiving Party has disclosed the Confidential Information; 

3.1.2
the Receiving Party can show was already in its possession prior to disclosure of the Confidential Information to it, and was not acquired either directly or indirectly from the Disclosing Party or any Associate or from a third party who was under an obligation of confidentiality to the Disclosing Party or any Associate; 

3.1.3
was independently developed by the Receiving Party without reference to or using in any way any Confidential Information which was disclosed to it;

3.1.4
the Receiving Party obtains from a third party who has a right to make a non-confidential disclosure of the Confidential Information; 

3.1.5 the Disclosing Party gives its written consent to being disclosed; 

3.1.6 is required to be disclosed to comply with applicable laws and regulations, or with a court or administrative order or by lawful action of any regulatory or law enforcement body PROVIDED ALWAYS that the Receiving Party gives the Disclosing Party sufficient prior written notice of such intended disclosure such that it may seek reasonable legal remedies to obtain confidential treatment for such Confidential Information;

3.1.7 the Receiving Party is obliged to disclose or produce by virtue of a subpoena, witness summons or other order of a court of competent jurisdiction (the “Disclosure Order”) PROVIDED ALWAYS that the Receiving Party shall within 48 hours of receipt of the Disclosure Order notify and confirm to the Disclosing Party such notification in writing setting out the purpose of the Disclosure Order and the extent of the disclosure; or

3.1.8 the Receiving Party is obliged to disclose to comply with the rules of any stock exchange on which the shares of the Receiving Party (or a Limited Company in the Receiving Party’s group) are listed PROVIDED ALWAYS that the Receiving Party shall notify in writing to the Disclosing Party such disclosure in advance setting out the extent of the disclosure.

4.
Termination and Disposal of Information

4.1
The Disclosing Party may at any time terminate all or any of the rights or permissions of the Receiving Party under this Agreement in relation to the Confidential Information of the Disclosing Party and/or any Associate.

4.2
Upon the written request of the Disclosing Party at any time, the Receiving Party shall, subject to Clause 3.1.6, 3.1.7 and 3.1.8, immediately return to the Disclosing Party, or at the request of the Disclosing Party destroy or erase, all documents (including computer files) bearing, incorporating or referring to any of the Confidential Information in its possession, custody or control (and shall procure that any person to whom it has disclosed the Confidential Information does the same), and the Receiving Party shall confirm to the Disclosing Party in writing within 7 days that it has complied with this Clause.

5.
Third Party Rights

5.1 The Parties agree that the following parties (the “Third Party”) will be able to enforce the terms of this Agreement as set out in Clause 5.2:

(i) Associates;

(ii) The Special Purpose Vehicle created/to be created for the purposes of the project.

5.2 A Third Party may in its own right enforce the following terms of this Agreement and for those purposes shall be treated as if it was named as a party to this Agreement:

(i) Clause 2:  Undertakings of the Receiving Party;

(ii) Clause 6:  Miscellaneous.

5.3
The Parties agree that either the Receiving Party or the Disclosing Party may rescind this Agreement or vary the terms of this Agreement to which the Third Party rights apply without the consent of the Third Parties.

5.4
The Parties agree they may not set off against its obligation to a Third Party an amount due to it from the Disclosing Party under a wholly unrelated contract.

5.5
The Parties agree, save for the Third Party, a party who is not a party to this Agreement has no rights under the Contract (Rights of Third Parties) Act 1999 to enforce any term of this Agreement but this does not affect any right or remedy of a third party which exists or is available apart from the Act.

6.
Inadequacy of Damages

Without prejudice to any other rights or remedies that the Parties or a Party may have, the Parties acknowledge and agree that damages alone may not be 

an adequate remedy for any breach by either Party of the provisions of this Agreement and that accordingly the Parties or any of them shall be entitled, without proof of special damages, to apply to the Court for the remedies of injunction, specific performance or other equitable relief for any threatened or actual breach of the provisions of this Agreement.

7.
Miscellaneous

7.1
This Agreement is personal to the Receiving Party, and the Receiving Party shall not, save as expressly provided herein, be entitled to assign, transfer, sub-license, sub-contract, or otherwise deal with in any way the benefit of this Agreement or any right or obligation under this Agreement without the prior written consent of the Disclosing Party.

7.2
The Receiving Party acknowledges and shall ensure that all persons to whom it discloses any Confidential Information, acknowledge that the interests of the Disclosing Party in all relevant copyrights, design prints, patents, trade marks or other intellectual property rights, whether registered or unregistered, in all parts of the world, in and to the Confidential Information are and shall remain the absolute property of the Disclosing Party and/or any Associate, and that no right or license is granted to the Receiving Party in respect of such Confidential Information except those that are expressly stated in this Agreement or approved in writing by the Disclosing Party.

7.3
The Receiving Party acknowledges that the Disclosing Party gives no warranty or representation express or implied with respect to the quality, accuracy or completeness of the Confidential Information, and that the disclosure of any Confidential Information will not constitute any offer or the basis of any contract or representation which may be relied upon by the Receiving Party.

7.4
Neither of the Parties will make nor permit to be made any announcement or disclosure of: 

7.4.1 its prospective interest in the Business Purpose; or

7.4.2 the existence of this Agreement; or

7.4.3 the existence of discussions between the Parties;




without the prior written consent of the other Party.

7.5
This Agreement shall be governed by and construed in accordance with English Law and the Parties hereby submit to the exclusive jurisdiction of the English Courts.

Signed for and on Behalf of HWH Group Limited

Title
:






Signed for and on Behalf of DacCom
Title
:






PAGE  
2 of 6

